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January 6, 2009





VIA ELECTRONIC SUBMISSION

April 7, 2009

Denise M. Boucher

Director, Office of Policy, Reports and Disclosure

Office of Labor-Management Standards

U.S. Department of Labor

200 Constitution Ave, NW, Room N-5609

Washington, DC 20210

Re: RIN 1215-AB62: Labor Organization Financial Reports; Notice of Proposed Extension of Effective Date
Dear Ms. Boucher,

This is the second letter that Associated Builders and Contractors, Inc. (ABC) has submitted to the above-referenced docket opposing any extension of the effective date of the Labor Organization Annual Financial Reports final rule that was published in the Federal Register on January 21, 2009.  Fed. Reg.  Our previous letter was submitted to the docket on February 13, 2009. 
ABC is a national construction industry trade association representing 25,000 individual employers in the commercial and industrial construction industry.  ABC represents both general contractors and subcontractors throughout the United States.  The majority of ABC’s member companies are “merit shop” companies, and our diverse membership is bound by a shared commitment to the construction industry’s merit-shop philosophy.  The merit-shop philosophy is grounded on the principle of full and open competition, without regard to labor affiliation. The merit-shop philosophy helps ensure that taxpayers and consumers alike receive the most for their tax and construction dollars.

Conservatively, ABC’s members employ more than 2.5 million skilled construction workers whose training, skills, and experience span all of the twenty-plus skilled trades that comprise the construction industry.  The majority of ABC’s contractor members are classified as small businesses by the Small Business Administration.  Moreover, the workforce of merit-shop companies comprises more than eighty (80) percent of the private commercial construction industry.
ABC has long advocated the need for the government to ensure that the financial transactions of organized labor are open and transparent.  As the Office of Labor-Management Standards (OLMS) recognized in the preamble to the proposed rule, financial transparency “promotes both the labor organization’s own interests…and the interests of the public and government.”  73 Fed. Reg. at 27346.  For those reasons, ABC submitted comments supporting the additional financial reporting requirements that OLMS proposed in 2008 and we applauded OLMS’ decision to augment the reporting requirements when it published the final rule on January 21, 2009.  
ABC continues to support the revisions that the final rule made to the Form LM-2, which OLMS adopted with the expressed purpose of promoting and ensuring greater transparency in organized labor’s financial reporting.  The record that was developed prior to the issuance of the final rule demonstrated quite clearly the need for the revised reporting requirements.  

ABC likewise supported OLMS’ decision to add new procedures and standards under which smaller unions would lose their ability to continue filing Form LM-3 rather than LM-2 if their financial reporting is found to be delinquent or materially deficient.  OLMS did an excellent job in the proposed and final rules to explain and document the need for the additional reporting by organized labor and also the need for OLMS to adopt the specific filing requirements announced in the final rule.  

Accordingly, ABC was quite perplexed when, on February 20, 2009, OLMS published notice of its intention to delay the applicability date of the final rule.  In fact, in expressing our concerns in response to the February 20, 2009 announcement, we predicted that OLMS’ announced “delay in the effective date of the Final Rule could easily be used by the Final Rule’s opponents to justify even further delay because of the added administrative burdens that would be incurred to pull together and report the additional information that the Final Rule required.”  It appears that our prediction has been proven correct, notwithstanding anything that OLMS may claim to the contrary.  

It is becoming increasingly clear that OLMS is granting this latest opportunity for the further submission of post-rulemaking comments solely to give organized labor as much additional time and opportunity to come up with as many reasons as possible for OLMS to point to in order to justify ignoring the record previously developed and rescind the final rule. Indeed, the opponents of this rule have already had two opportunities to submit comments opposing the rule and now OLMS is proposing to grant them a third opportunity.  No matter how OLMS may try to justify its actions, any further extension of the rule is tantamount to OLMS’ admission that its approach to this rulemaking has now become, “we’ll continue to solicit comments from organized labor until we get a record that we like.” 

Therefore, it needs to be pointed out that, save for the political change that occurred as a result of the Presidential elections, there have been no other substantive factors or factual circumstances which have occurred which, under any objective standard of review, can justify OLMS’ need to continue to reopen the comment period or delay implementation of the final rule.  This rulemaking is in stark contrast to an EPA or FDA rulemaking in which significant questions may continue to remain regarding the scientific underpinnings and/or conclusions that the prior Administration reached, which would justify the need to reopen the rulemaking and extend its effective date.  However, that this clearly not the case here.      
Not only are OLMS’ actions highly inappropriate, they amount to little more than an arbitrary post hoc effort to rationalize OLMS’ rescission of the final rule, solely for political purposes.   ABC not only disagrees with what OLMS is currently doing, we believe it is highly unlikely that OLMS’ conduct will withstand judicial scrutiny should OLMS elect to rescind the final rule, or even to delay the final rule’s implementation beyond 2009.  

What is even more disconcerting to ABC is that the direction in which OLMS appears to be moving is occurring in spite of, or without regard to, the Congressional efforts last year to dramatically reduce OLMS’ budget and thereby render its ability to carry out its mission effectively null and void.  OLMS’ current actions to delay, and more likely rescind the final rule, unfortunately lend erroneous support to the calls to shut OLMS down that are being voiced by members of Congress who are either unaware of OLMS’ purpose and the clear need for its oversight activities to continue, or who would prefer to make it as difficult as impossible for individual union members and the public generally to see just how union leaders are spending the funds of their rank and file members, notwithstanding a continuing occurrence of union misconduct and corruption.   

When OLMS published its most recent notice to further delay the effective and applicability dates of the final rule, ABC’s initial thought was to submit a “shame on you” letter voicing strident opposition to the further extensions being proposed.  It had also been our initial intention to take OLMS to task in our response letter and challenge OLMS, not only for its apparent effort to recant the regulatory changes adopted in the final rule, but also the apparent effort to recant the substantive justifications for the additional requirements that OLMS provided in the final rule.  
However, we believe there are a number of facts of which the new OLMS decision makers appear not to be aware and, therefore, need to be brought to their attention and placed into the record of this rulemaking.  These facts should have been well known to OLMS at the time of this second notice to postpone, as the information has either been derived directly from OLMS’ own records, or is information that has received wide public attention.    
Therefore, if OLMS believes the record developed prior to the issuance of the final rule was, for reasons it has yet to explain or justify, insufficient, the following facts should – to any objective eye – be more than sufficient to demonstrate quite clearly why it was necessary and reasonable for OLMS to adopt the reporting requirements announced in the final rule.  Any action now by OLMS to rescind the final rule, or even to further delay its implementation, would be entirely without merit.  ABC further submits that a decision to further delay or rescind the rule would have serious, adverse consequences, not only to the President’s credibility, but also to his goals of promoting financial and governmental transparency:  

1.  The President’s commitment to rigorous financial oversight and accountability requires the LM-2 final rule be implemented without further delay:  In remarks made at the White House on January 21, 2009, President Obama referred to the “beginning of a new era of openness in our country.”  The President also emphasized his administration’s dedication to implementing a new standard of openness, stating, “[t]ransparency and the rule of law will be the touchstones of this presidency.”

The Administration has made significant efforts to emphasize and underscore the importance of public accountability and improved financial oversight.  The American Recovery and Reinvestment Act (ARRA) contains stimulus transparency provisions that will require recipients to report on the use of allocated funds.  According to Treasury Secretary Timothy Geithner, the proposed Financial Stability Plan will contain a “framework of oversight and governance,” designed to “give the American people the transparency they deserve.”  President Obama mentioned both measures during his February 9 press conference, stating that they will create “an unprecedented level of transparency and accountability,” so the American public can clearly see how taxpayer money is being spent.  

ABC can accept the fact that OLMS’ initial solicitation of comments was triggered by the federal regulatory review directive issued by the Office of Management and Budget (OMB) on January 21.  ABC understands that the purpose of that directive was to give the new Administration the opportunity to review rulemakings issued during the waning days of the Bush Administration in order to prevent agencies such as OLMS from publishing final regulations that fail to meet the regulatory standards which OMB articulated in the directive.  However, a close inspection of the final rule and each of the directive’s standards makes it quite clear that the final rule more than meets each of those standards and that there is simply no reason to further delay the February 20, 2009 effective date previously announced or to delay the need for unions to comply with the final rule’s reporting requirements.   
Specifically, the final rule comports with OMB’s directive, and meets its eight standards with flying colors (see below).  Therefore, there is no basis whatsoever for OLMS to delay the rule’s effective date any further: 
· The rule was drafted, proposed, and finalized in a “procedurally adequate” manner.
· The rule reflected proper consideration of the facts.
· The rule reflected due consideration of the agency’s statutory or other legal obligations.
· The rule is based on reasonable judgment about the legally relevant policy considerations.

· The rulemaking process was open and transparent.
· Objections to the rulemaking were adequately considered, including objections that presented contrary facts and arguments.
· Interested parties had the benefit of access to the facts, data, and analyses on which the agency relied.
· The rule found adequate support in the rulemaking record.

2.  Contrary to what the new OLMS decision makers may believe or want to believe, union corruption is ongoing and a significant amount of union members’ funds (as well as 
public funds) continue to be misappropriated or otherwise misused by union leaders
.  Past OLMS statistics speak volumes about how frequent and widespread union corruption has been in recent years:
· According to OLMS’ 2008 annual report, information provided in union LM-2 filings has led to over 900 convictions and the recovery of over $91.5 million in misappropriated union funds 2001.

· In fiscal year 2008, OLMS obtained 103 criminal convictions and over $3 million in restitution.
The following tables are based on information provided in OLMS’ annual reports for fiscal years 2001 through 2008.  These charts clearly demonstrate that the extent of union fund misappropriation has not only been significant, but also that the level of misappropriation activities has not subsided throughout the seven year period.  More importantly, these figures suggest that the extent of financial reporting currently required has been an insufficient deterrent for union officials who engage in such misconduct: 
	OLMS Financial Integrity Enforcement Statistics - Criminal Action                                                          (Source: OLMS Annual Reports, 2001-2008)

	 
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	% Change (+)

	Criminal Cases Processed
	371
	410
	317
	303
	332
	340
	406
	393
	5.90%

	Indictments
	99
	166
	131
	110
	115
	121
	100
	131
	32%

	Convictions
	102
	89
	152
	111
	97
	133
	118
	103
	1%


	OLMS Financial Integrity Enforcement Statistics - Restitution                           (Source: OLMS Annual Reports, 2007-2008)

	 
	FY'07
	FY'08

	Annual Restitution (Millions)
	$17,756,173.00
	$3,244,605.00

	Since 2001 (Millions)
	$88,280,099.00
	$91,524,704.00


	OLMS Financial Integrity Enforcement Statistics - Compliance Audits                                      (Source: OLMS Annual Reports, 2001-2008)

	 
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	% Change (+)

	Compliance Audits
	238
	277
	255
	532
	612
	737
	776
	791
	232%


Clearly, prevalence of corruption among union leaders continues to threaten union member and public funds.  However, to further illustrate the need for the heightened oversight and accountability with regard to labor organization finances, the following is an abbreviated list of corruption cases involving union officials reported just during the first two months of 2009
:

Reported January 2009:
· Government Employees (AFSCME): Ex-Treasurer in Ohio Indicted for Embezzlement, Records Fraud

· Building and Construction Unions: Texas Office Manager Charged with Embezzlement, Conspiracy

· Transit Workers (ATU):  Florida Ex-Local President Sentenced for Embezzlement

· Steelworkers (USWA): Ohio Local President Sentenced for Embezzlement

· Office and Professional Employees (OPEIU):  Former Treasurer of Ohio Local Sentenced for Embezzlement

· Postal Workers:  New York Local President Charged with Theft

· Roofers (RWAW): Upstate New York Treasurer Pleads Guilty to Records Fraud

· Glass Workers (GMP): Missouri Local Secretary-Treasurer Pleads Guilty to Embezzlement

· Locomotive Engineers (BLET): Union Vice President Charged with Embezzlement

· Machinists:  New Jersey Treasurer Pleads Guilty to Embezzlement

· Government Employees (AFSCME): Upstate New York Treasurer Pleads Guilty to Embezzlement

· Postal Workers: Former Secretary Treasurer in Colorado Sentenced for Embezzlement

· Government Employees (AFGE): Cleveland Secretary-Treasurer Pleads Guilty to Theft

Reported February 2009:
· Teachers (AFT): Philadelphia Treasurers Plead Guilty to Embezzlement and Falsifying Financial Reports

· Steelworkers: Wisconsin Vice President Sentenced for Records Fraud

· Building and Construction Unions:  Ohio Council Secretary Sentenced for Embezzlement

· Machinists (IAM):  Cincinnati Regional Bookkeeper-Secretary Sentenced for Embezzlement
· Auto Workers (UAW):  Kentucky President, Treasurer Sentenced for Embezzlement

· Stage Employees: Wisconsin Ex-Local Treasurer Pleads Guilty to Embezzlement


3.  A recently completed study of LM-2 reports found that between 2000 and 2007, the construction unions spent more than $1 billion in union member wages on the practice of job targeting:   The study was conducted by the well-respected George Mason University’s John M. Olin Institute for Employment Practice and Policy.  A hardcopy of the Olin study report has been hand-delivered to OLMS for inclusion in the rulemaking docket as a supplement to ABC’s instant comments. 

OLMS’ new decision makers may not be aware that the failure of unions to report fully their job targeting activities was one of the many reasons expressed for OLMS’ adoption of additional reporting requirements in the final rule.  74 Fed. Reg. at 3696.   In fact, the preamble to the final rule makes quite clear that the true extent to which unions have been engaging in job targeting cannot be fully determined under the current reporting requirements. Id.  
Moreover, aside from the fact that an expenditure of $1 billion is itself a significant amount, the Olin study report’s author, Dr. Armand Thieblot, not only agrees with OLMS’ conclusion that the unions significantly underreported the amount they spent on job targeting, but he also believes that union expenditures on job targeting have actually been significantly higher, stating that “the total economic impact of job targeting from 2000 to 2007 was $4.1 billion, and the total expanded for [years prior to 2000 and after 2007, as well as unions that have not disclosed their job targeting expenditures] was $7.6 billion.” Olin at xiii.
Based on his detailed analysis of the LM-2 reports, the Olin study report includes a number of significant findings and conclusions that are cited immediately below, which are clearly relevant to this rulemaking. Although the Olin study may have focused solely on union job targeting activities, the study report’s findings and conclusions are nonetheless applicable to and supportive of the broader findings and conclusions that OLMS reached in the final rule and therefore provide even more sound reasoning for why any further delay in the implementation of and union compliance with the final rule cannot be justified:
· “An estimated one-third of all job targeting unions file reports that fail to identify payments made or the recipients thereof, or disguise, hide, or creatively misclassify other job targeting information.  This is in addition to the estimated 5-10 percent who keep their participation secret.” Olin at xii. (Please see the appendix to these comments for illustrative examples, including an IBEW local that disclosed job targeting payments under “benefits” to avoid itemization requirements.)
· “[U]nions do their best to disguise or obfuscate every aspect of their participation in job targeting.” Olin at 132. 
· “Scores of unions are currently hiding behind assertions of confidentiality with respect to the recipients of their job targeting largess…”  Olin at 200.
· “Labor Management Annual Financial Reports (LM-2s) need work, and teeth.  Despite the overhaul in 2004, unions are still not pressed to report reconcilable membership and dues numbers, to designate recipients of internal union per capita dues flows or the basis of their calculations, or any number of other bits of information about their financial flows that give a true picture of the unions’ financial health or the quality of their stewardship of members funds.”  Olin at 200.
· “Given the huge sums that some [union] members are required to pay their unions in dues and assessments or have paid for them by employers (up to tens of thousands of dollars a year, exclusive of pension, welfare, health, taxes and insurance), it seems only right that members be entitled to substantially more accountability and transparency than they now receive.”  Olin at 200.
In conclusion, ABC strongly supports the revisions OLMS’ final rule made to the Form LM-2.  The rule’s record and the illustrative examples cited above demonstrate quite clearly that there was a need for the additional transparency measures which the final rule mandated for labor organization financial reports.  Any action now to rescind the final rule, or to postpone its implementation and compliance dates beyond 2009 would be completely without merit.  Any decision to delay or rescind the rule will likewise have serious repercussions, not only to the credibility of OLMS, the Department of Labor, and to the Obama Administration, but also to the President’s stated goals of promoting financial and governmental transparency, accountability and oversight. 
 Respectfully submitted,
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Robert A. Hirsch




Director of Legal and Regulatory Affairs
Associated Builders and Contractors

4250 North Fairfax Drive, 9th Floor

Arlington, VA 22203

(703) 812-2000

Hirsch@abc.org 
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� ABC wants to make abundantly clear that our references to the numerous instances of union corruption and our citation of statistics and new accounts of such conduct are not presented with the intention of engaging in a broad attack on unions in general, or any union specifically.  However, in light of the direction in which OLMS appears to be moving with respect to the final rule, the need to reinforce the rulemaking record and remind OLMS of the action that led to the final rule has become increasingly apparent. 


� Source: National Legal and Policy Center; “Union Corruption Update,” at � HYPERLINK "http://www.nlpc.org" ��http://www.nlpc.org�. 
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