[image: image1.png]


[image: image2.jpg]2 RADEC
IO CORPORATION




Statement for the Record for Radec Corporation and Associated Builders and Contractors

Testimony of

Rebecca A. Meinking, Executive Vice President of Radec Corporation
Before the

House Oversight and Government Reform Committee

Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending
On

“Regulatory Impediments to Job Creation in the Northeast

April 20, 2011
TESTIMONY OF REBECCA MEINKING
BEFORE THE HOUSE SUBCOMMITTEE ON REGULATORY AFFAIRS, STIMULUS OVERSIGHT AND GOVERNMENT SPENDING

April 20, 2011
Chairman Jordan, Vice Chairman Buerkle, Ranking Member Kucinich, and members of the Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending: 

Good morning and thank you for the opportunity to testify before you today on "Regulatory Impediments to Job Creation in the Northeast”.
My name is Rebecca Meinking.  I am Executive Vice President of the Radec Corporation, based here in Rochester, NY.  Radec Corporation is a full service residential, commercial, and industrial electrical contractor.  We perform between 10 and 12 million dollars in electrical work annually.  We have been in business for nearly 35 years as a family-owned business, recently passed from the founding generation to the next.  At our high, we employed approximately 80 local people.  In the last several years, besieged like every other construction business by the struggling economy, higher construction material costs, and ever increasing regulatory burdens that do little more than increase our overall costs to do business, we have been forced to cut back our workforce by nearly 30%. 
I also appear before you today as a member of Associated Builders and Contractors (ABC), which represents 23,000 merit shop construction contractors like us nationwide, and here in NY, just over 500.  ABC’s membership is bound by a shared commitment to the merit shop philosophy–based on the core principle that a free market economy where government regulation is kept to a minimum provides the sturdiest foundation for job creation and economic strength and vitality for ALL of us. 

I appreciate the opportunity to share with you some of the regulatory impediments at the federal level that have and will continue to erode our ability as a small business to contribute to the growth of a stronger economy if they are not addressed.
Government Mandated PLAs Are the #1 Job Killer in the Construction Industry
As a merit shop contractor here in the state of NY, we have found ourselves numerous times in the unenviable position of having to ignore bid requests for substantial projects in and around Rochester, NY because the bid specifications contained a requirement to sign and abide by a Project Labor Agreement (PLA).  Typically, a PLA requires any contractor, union or merit shop, awarded work on a project to recognize the union specific to the trade in which they work as the exclusive representative of their employees on that job.
 Other common features of PLAs are requirements that merit shop contractors use a union hiring hall to obtain workers; obtain apprentices exclusively through union apprenticeship programs; pay fringe benefits into union-managed benefit and pension programs; and obey unions’ restrictive and inefficient work rules and job classifications.  PLAs also require nonunion construction workers who are employed on the project under what is referred to as a tag-along provision in the PLA to pay union dues for the duration of their time working on that project. 

Executive Order 13502, signed by President Obama in February 2009, and the subsequent Federal Acquisiton Regulatory (FAR) Council rulemaking implementing that Executive Order, strongly encourages federal agencies to require project labor agreements (PLAs) on federal construction projects exceeding $25 million.  As a construction industry employer, my ability to maintain and grow employment opportunities within my company is contingent on my company having an equal opportunity to perform work on construction projects financed with taxpayer dollars.  Executive Order 13502 strips away that ability, for my company and the many other merit shop construction firms here in New York State.  Radec Corporation cannot and will not consider working under the terms of a PLA for two main reasons.  First, a PLA requires that we as a company ignore our own highly skilled local workforce and instead employ workers from the union hall – workers that in our particular case, come from the very union who is engaged day in and day out in trying to either unionize our company or put us out of business.  As a small business, our employees are really part of our extended family, and we can see no reason to take away from them an opportunity to work and provide for their families in order to provide opportunities for their union counterparts.  It forces us to discriminate against our own workers, and that is just plain wrong and we won’t do it.  What right does a government entity have to tell us as a business what workforce we can and can’t employ on a project?  Second, as a merit shop contractor, if I work under a PLA, I must force the few workers that I am allowed to employ from my own workforce (under what they refer to as a tag-along provision in the PLA) to pay union dues and essentially “join” the union for the duration of that particular project.  Radec Corporation employees have FREELY decided that union representation is not in their best interest.   So a PLA is a losing proposition for them, and we value and respect them too much to force that on them.  So, our only option as a company is to avoid working on PLA projects.  Our tax dollars, and the tax dollars of our employees, pay for these projects, but simply because we as a company and our individual workers choose to work in an environment where we communicate directly with one another and we value productivity and performance over seniority, our government takes away our opportunity to work.  PLAs discriminate against hundreds of legitimate local businesses and local construction workers, and are a significant obstacle in our efforts to even maintain our current workforce let alone grow that workforce.  

Government-mandated PLAs discourage competition from merit shop contractors like me.  According to official government statistics, 87 percent of construction workers nationwide currently choose NOT to belong to any labor unions.  And here in NY, over 70 percent of construction workers, mine included, prefer to work for merit shop contractors. 
  Rather than promoting full and open competition and maximizing the overwhelmingly non-union labor pool for government construction projects, government-mandated PLAs result in the award of federal construction contracts primarily to the much smaller group of unionized contractors and their union employees. Government-mandated PLAs are a corrupt form of favoritism in government contracting, having nothing to do with getting the best performance for the best price. 

The Competition in Contracting Act (CICA) requires federal agencies to award procurement contracts on the basis of “full and open competition” and to draft all specifications and bid requirements so as to promote competition to the “maximum extent possible”.  Executive Order 13502 tosses the concept of full and open competition right out the window and, if allowed to stand, will cost New York State, the Northeast, and the entire country hundreds and thousands of construction jobs.
Many reputable and independent studies have also found that PLAs increase the cost of construction by as much as 18 percent when compared to similar projects in the same construction market not subject to a government-mandated PLA.
  Given that there is a finite amount of public construction spending that can be paid for by taxpayer dollars, then government mandates of PLAs will obviously result in reduced job creation within the construction industry. All this comes at a time when the U.S. Department of Labor’s Bureau of Labor Statistics reports that the construction industry is suffering from an unemployment rate of 22 percent. 
Government-mandated PLAs serve as a regulatory barrier to the growth of small businesses like the Radec Corporation. They do nothing to increase construction employee wages on government contracts, because such wages are already set at high levels by the Davis-Bacon Act on all federal construction projects.
 
PLAs are nothing more than bid rigging mechanisms that favor big labor over their merit shop counterparts and ultimately stymie job growth opportunities in the construction industry as a whole.  That coupled with the fact that they deny taxpayers the accountability that they deserve on public construction projects should be reason enough for Congress to expedite passage of H.R. 735, The Government Neutrality in Contracting Act which would prohibit PLAs on taxpayer funded projects, ensuring equal opportunity for ALL employers in the construction industry to fairly compete for federally funded construction work opportunities for their employees.  I’d like to thank Vice Chairman Ann Marie Buerkle for recognizing the importance of this legislation in strengthening our overall economy and co-sponsoring the bill.  And I would strongly encourage both the House and the Senate to pass it IMMEDIATELY, and to do whatever else is necessary to insure that ALL contractors and ALL construction workers have an equal opportunity to compete for work on taxpayer funded construction projects.
New NLRB Rulings and Proposed Rulemakings Will Impede Business Growth
 and Job Creation 

The National Labor Relations Board (NLRB) is considering issuing rulings in a number of pending cases that would vastly change, in a way that would be detrimental to merit shop construction companies like mine, how American workplaces will function from a labor perspective.  One of these contemplated rulings would require employers like me that allow charitable, well-meaning organizations onto the work premises to promote their noble causes to provide the same access to union agents, even where the union’s intent is not to organize, but simply to disrupt business operations by trying to turn away customers through boycotts and similar activities.  Other contemplated rulings would change 50 years of established practice dealing with what constitutes a bargaining unit and require business owners to provide union organizers with the names and email addresses of their employees. The Board also recently issued a Notice of Proposed Rulemaking (NPRM) that would require employers like me covered by the NLRA to post a notice outlining employees’ rights to organize and bargain collectively.  Their proposed poster contains an INCOMPLETE list of rights, failing to point out to employees that in addition to their right to organize, they also have a right to NOT form, join, or assist labor organizations, bargain collectively, or engage in other concerted activity. 

As a merit shop contractor, my company believes that every one of our employees should have the freedom to choose whether or not to join a labor organization, and that every contractor should be able to bid work competitively and work with any firm, regardless of labor affiliation or artificial work restrictions.  We believe that all our workers should be compensated based on their performance and value to our Company and our Company’s value to our clients.  This is how our Company AND our employees have prospered over decades.  The growth and personal achievement we have experienced at the Radec Corporation over the years is the result of company management and employees working together in a spirit of cooperation and teamwork that has enabled us to meet many difficult challenges.  The progress that has been achieved reflects this strong mutual commitment between the Company and our employees. We do not and will not discriminate against any of our employees or applicants based upon support for unions or lack thereof.  However, we prefer to work with our employees informally, personally, and directly, rather than through third party outsiders intervening between us.  We are proud that our employees have chosen to make us a union free employer.  We are firmly committed to maintaining that business model because it is key to our continued prosperity and our continued ability to create jobs.  I urge Congress to look for opportunities to curtail the NLRB’s blatant and downright biased undermining of our ability to run our business in a way that allows us to grow our company AND provide opportunities for both current and prospective employees to grow professionally and prosper individually.

Concerns with the Occupational Safety and Health Administration
The Occupational Safety and Health Administration (OSHA) under the Obama Administration has very publicly advertised its new enforcement perspective that solely focuses on finding worksite violations and issuing substantial fines (revenue generation) instead of working collaboratively with employers like me to promote safe working conditions as they have done in the past through such programs as the Voluntary Protection Program (VPP).  This has become abundantly clear in the construction industry perhaps more than any other industry.  This new more punitive approach is yet another costly burden on businesses like mine and creates a level of financial uncertainty that again impedes our ability to grow and prosper as a company.  Under current OSHA regulations, only employers are penalized when a safety violation occurs.  I can assure you that my company places utmost importance on returning each and every one of our employees to their families safely each and every day.  We take safety very, very seriously, as we should.  But our employees must also assume a level of responsibility for their own safety and well-being, and the safety and well-being of their fellow employees.   Creating OSHA programs that seek to collaborate and partner with employers to insure both employer AND employee responsibility where safety is concerned, as opposed to a solely punitive approach that seeks to financially cripple businesses to coerce safety would ultimately achieve safer workplaces across the board. 

In addition, while common-sense regulations that are based on solid evidence and sound scientific analysis are helpful in maximizing the safety of ALL workers, recent regulatory proposals have threatened to impose excessive and potentially crippling costs that could impact job creation and stifle growth in the construction industry as a whole:

· Injury and Illness Prevention Program (I2P2). This “pre-rule” stage rulemaking will require all employers, regardless of size, to continually “find and fix” workplace hazards, potentially resulting in a situation in which full compliance can never truly be attained. The costs of compliance and subsequent fines stemming from OSHA’s enhanced enforcement policies could result in a significant burden on businesses. OSHA has not announced a projected publication date for this proposal; however, the agency has indicated publicly that I2P2 is its “highest regulatory priority.”
· Proposal to Redefine “Feasibility” in Noise Exposure Standard. Last fall, OSHA announced a proposal to change its noise exposure standards to allow the agency to cite a company for relying only upon personal protective equipment (PPE) to protect employees rather than implementing administrative or engineering controls for noise hazards. Under the proposal, citations would have been issued unless the company was able to demonstrate that implementing such controls would put it out of business. OSHA was unable to explain publicly why such a costly proposal was necessary. Furthermore, OSHA classified this proposal as a “non-regulatory” interpretation, allowing the agency to circumvent crucial aspects of the formal regulatory process. Stakeholders were not given advance notice of the proposal in the spring 2010 regulatory agenda, and it did not require formal notice-and-comment or economic analysis. After months of sustained industry pressure, OSHA withdrew the proposal to explore other ways to approach the issue. It is unclear whether the agency will re-issue the proposal at a later date and, if so, whether that proposal will be drafted through the formal notice-and-comment process as stipulated by the Administrative Procedure Act.

· Musculoskeletal Disorder Recordkeeping. OSHA also proposed revising reporting requirements to log “musculoskeletal disorders” (MSDs) separately from other types of workplace injuries and illnesses. On the surface, this appears to be a minor clerical revision; however, upon closer inspection, the proposal wrongly groups together a variety of disorders and symptoms that are not necessarily related (even the scientific community has been unable to settle on a reliable definition or cause of most MSDs). The addition of such a difficult-to-define, catch-all category will result in the collection of erroneous data that in turn could justify burdensome workplace controls for injuries and illnesses that may not even be caused by the work environment. In addition, the time and cost estimates associated with OSHA’s proposal were grossly underestimated, which allowed the agency to bypass requirements of the federal regulatory process—requirements that would have brought increased scrutiny and much-needed small business economic analysis. Recently, OSHA announced that it

would be temporarily withdrawing its proposed rule to solicit more feedback from small businesses. Of course, I applaud the withdrawal of yet another potentially burdensome regulatory proposal, and appreciate that OSHA seeks to hear from small businesses like me. However, their recent rulemaking has been unnecessary and untenable from the onset, and will place a negative and substantial impact on employers, which will in turn impact job creation in our industry.

I urge Congress to find opportunities to encourage OSHA to abandon its punitive enforcement approach and instead consider collaborative ways to partner with employers and employees to promote safer workplaces in the construction industry specifically, and to hold OSHA accountable to a common sense approach to safe worksites that seeks to evaluate the risks, weigh the costs, and assess the benefits of their regulations before implementing them.  OSHA should also be held accountable for FULL compliance with existing rulemaking statutes and requirements when promulgating regulations. 
Thank you Chairman Jordan, Vice Chairman Buerkle, and Subcommittee members for the opportunity to provide input as your Subcommittee looks for ways to ease federal government regulations on businesses to help expedite job growth and improve our overall economic health.  As I have heard Vice Chairman Buerkle state many times, government does not create jobs, business creates jobs.  Government’s charge is to create a business climate conducive to job growth and economic prosperity.  Finding ways to reduce and remove the rules and regulations that currently strangle business, particularly small business, will go a long way to restoring the business climate needed to achieve the type of job growth necessary to rescue our still struggling and fragile economy.
� As defined in FAR 52.222-34, a “PLA” is “a collective bargaining agreement with one or more labor organizations that establishes the terms and conditions of employment for a specific construction project.”





� See bls.gov “Union Members Summary” (Jan. 2011).





� See, e.g., Annual Report to the Governor and Legislature, use of Project Labor Agreements in Public Works Building Projects in Fiscal Year 2008 (NJDOL Oct. 2010), available at � HYPERLINK "http://www.thetruthaboutplas.com" ��www.thetruthaboutplas.com�;  Project labor Agreements – Impact Study for the Department of Veterans Affairs, Rider Levett Bucknall (June 2009), available at � HYPERLINK "http://www.thetruthaboutplas.com" ��www.thetruthaboutplas.com�; Beacon Hill Institute, An Economic Anlaysis of Government-Mandated PLAs: A Reply to Professor Kotler (2009), � HYPERLINK "http://www.beaconhill.org/BHIStudies" ��www.beaconhill.org/BHIStudies�.





� 41 U.S.C. § 3141. 
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