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April 30, 2024 
 
The Honorable Virginia Foxx    The Honorable Bobby Scott 
Chairwoman      Ranking Member 
Committee on Education and the Workforce  Committee on Education and the Workforce  
U.S. House of Representatives   U.S. House of Representatives 
Washington, DC 20515    Washington, DC 20515 
 
Dear Chairwoman Foxx, Ranking Member Scott and Members of the House Committee on Education and 
the Workforce: 
 
On behalf of Associated Builders and Contractors, a national construction industry trade association with 68 
chapters representing more than 23,000 members, I write today to thank you for holding a hearing, 
Examining the Policies and Priorities of the Department of Labor.  
 
Since assuming the role of DOL acting secretary in March 2023, Julie Su has overseen the promulgation of 
numerous rulemakings with a significant impact on all American workers, employers and taxpayers. ABC 
believes that the DOL has focused on appeasing organized labor in its rulemakings at the expense of all 
workers. Under Su, the DOL has revoked worker freedoms, limited access to opportunity and rejected 
business community feedback. ABC is extremely concerned with the trajectory of Acting Secretary Su’s 
DOL. Most critical for ABC and our members are the determinantal rulemakings highlighted below: 
 

• Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside Sales, 
and Computer Employees final rule: On April 26, 2024, the DOL’s Wage and Hour Division 
published its overtime final rule, which increases the minimum annual salary level threshold for 
exemption in two phases: from the current level of $35,568 to $43,888 on July 1, 2024, and to 
$58,656 on January 1, 2025. ABC issued a press release in opposition to the final rule, noting that 
virtually all of ABC’s members employ workers who qualify for exempt status, and phase two of the 
final rule will reclassify huge numbers of these employees as nonexempt. This will disrupt the entire 
construction industry, specifically harming small businesses, as the rule will greatly restrict employee 
workplace flexibility in setting schedules and hours, hurting career advancement opportunities.  

 

• Worker Walkaround Representative Designation Process final rule: On April 1, 2024, the DOL’s 
Occupational Safety and Health Administration issued its worker walkaround final rule, which allows 
two or more employees to authorize a third-party representative, such as an outside union 
representative or community organizer, to accompany an OSHA safety inspector into nonunion 
workplaces during site inspections. ABC believes there simply is no business case for this final rule 
and no benefit during a compliance inspection. At the same time, it injects OSHA into labor-
management disputes and casts doubt on its status as a neutral enforcer of the law. 

 

• Employee or Independent Contractor Classification Under the Fair Labor Standards Act final rule: 
On Jan. 10, 2024, the DOL’s WHD issued its independent contractor final rule, which creates an 
ambiguous and difficult-to-interpret standard for determining independent contractor status. Under 
the rule’s multifactor test, employers will now be forced to guess which factors should be given the 
greatest weight in making the determination. Instead of promoting much-needed economic growth 
and protecting legitimate independent contractors, the final rule will result in more confusion and 
expensive, time-consuming, unnecessary and often frivolous litigation, as both employers and 
workers will not understand who qualifies as an independent contractor. ABC and a coalition of 
business groups filed a legal challenge against the final rule.   

 

https://www.federalregister.gov/documents/2024/04/26/2024-08038/defining-and-delimiting-the-exemptions-for-executive-administrative-professional-outside-sales-and
https://www.federalregister.gov/documents/2024/04/26/2024-08038/defining-and-delimiting-the-exemptions-for-executive-administrative-professional-outside-sales-and
https://www.abc.org/News-Media/News-Releases/dols-overtime-salary-level-threshold-increase-will-harm-small-businesses-says-abc
https://www.federalregister.gov/documents/2024/04/01/2024-06572/worker-walkaround-representative-designation-process
https://nam02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.abc.org%2FPortals%2F1%2F2023%2FABC_OSHA_Worker%2520Walkaround%2520NPRM_11.13.2023.pdf%3Fver%3DLouGqtX1NP0SsBwoH24DaA%253d%253d&data=05%7C01%7CAustin%40abc.org%7Ca9c670b01aa94a547e0308dbe52a5b44%7C7860ff22b2264446a50cc64f1b523ec0%7C0%7C0%7C638355742309498137%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=Mdaq7hVJnW5mWsSGdGb5gN9r2otgEGeaTRJeA8v25Qw%3D&reserved=0
https://www.federalregister.gov/documents/2024/01/10/2024-00067/employee-or-independent-contractor-classification-under-the-fair-labor-standards-act
https://workforceinnovation.net/cwi-news/f/business-groups-call-dol-independent-contractor-rule-unlawful


 

 

• Updating the Davis-Bacon and Related Acts Regulations final rule: On Aug. 23, 2023, the DOL’s 
WHD issued its Davis-Bacon final rule, which made drastic revisions to the Davis-Bacon Act and 
Related Acts regulations that apply to federal and federally assisted construction projects funded by 
taxpayers. It makes it much more likely that the DOL will adopt union wage scales at the prevailing 
wage at a greater frequency than in current practice, which already adopts union wage scales at 
improbable rates considering just 10.7% of the construction industry is unionized. As argued in 
ABC’s legal challenge to the rule, the final rule includes numerous illegal provisions that artificially 
inflate construction costs and undermine taxpayer investments in infrastructure. 

 

• National Apprenticeship System Enhancements proposed rule: On Jan. 17, 2024, the DOL’s 
Employment and Training Administration issued its apprenticeship proposed rule, which overhauls 
regulations related to government-registered apprenticeship programs. Rather than address the labor 
shortage, this rule reduces flexibility by replacing competency-based GRAPs with time-based 
GRAPs, eliminates state governments’ ability to approve apprenticeship programs for new 
occupations needed to keep up with the modern economy and incorporates dozens of expensive new 
recordkeeping and administrative requirements. Overall, this proposal will cost the regulated 
community more than $1.3 billion over the next 10 years, according to the DOL’s own flawed and 
stunningly low-ball regulatory cost analysis. ABC submitted comments on the rule and released 
a statement criticizing the proposal’s limitations on flexibility and calling on the DOL to withdraw the 
rule’s concerning provisions. 

 
 
Given the abovementioned rulemakings promulgated by the DOL at the direction and oversight of Acting 
Secretary Su, the DOL appears determined to advance policies that lack necessity, oppose congressional 
intent and cripple longstanding processes in the construction industry.  
 
In 2023, ABC signed a letter expressing concern with Acting Secretary Su’s nomination to serve as the 
secretary of labor. The letter noted Acting Secretary Su’s track record as California’s secretary of labor and 
her unwillingness to address questions about her plans for the DOL and their impact on the American 
economy. It is evident that ABC’s concerns with Acting Secretary Su’s lack of commitment to reducing 
inflation, ensuring stable supply chains and supporting economic concerns for employers and employees 
alike were valid. 
   
ABC appreciates the opportunity to provide comments on the committee’s important work to improve our 
nation’s economy. ABC urges the committee to conduct comprehensive oversight of the DOL’s trajectory 
and its impact on the American workforce and taxpayers.  
 
 
Sincerely,  

  
Kristen Swearingen 
Vice President, Legislative & Political Affairs 

https://www.federalregister.gov/documents/2023/08/23/2023-17221/updating-the-davis-bacon-and-related-acts-regulations
https://www.abc.org/News-Media/News-Releases/abc-a-record-893-of-the-us-construction-industry-is-not-part-of-a-union
https://www.abc.org/News-Media/News-Releases/abc-challenges-bidens-davis-bacon-rule-in-texas-district-court
https://www.federalregister.gov/documents/2024/01/17/2023-27851/national-apprenticeship-system-enhancements
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